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Agency trial staff which was not origi-
nally filed or stated in the administra-
tive record or in the hearing. Ex parte
communications do not include:

(i) Communications between Agency
employees other than between the
Agency trial staff and the members of
the decisional body;

(ii)Discussions between the deci-
sional body and either:

(A) Interested persons outside the
Agency, or

(B) The Agency trial staff, if all par-
ties have received prior written notice
of the proposed communications and
have been given the opportunity to be
present and participate therein.

(4) Interested person outside the Agency
includes the permit applicant, any per-
son who filed written comments in the
proceeding, any person who requested
the hearing, any person who requested
to participate or intervene in the hear-
ing, any participant in the hearing and
any other interested person not em-
ployed by the Agency at the time of
the communications, and any attorney
of record for those persons.

(b)(1) No interested person outside
the Agency or member of the Agency
trial staff shall make or knowingly
cause to be made to any members of
the decisional body, an ex parte com-
munication on the merits of the pro-
ceedings.

(2) No member of the decisional body
shall make or knowingly cause to be
made to any interested person outside
the Agency or member of the Agency
trial staff, an ex parte communication
on the merits of the proceedings.

(3) A member of the decisional body
who receives or who makes or who
knowingly causes to be made a commu-
nication prohibited by this subsection
shall file with the Regional Hearing
Clerk all written communications or
memoranda stating the substance of all
oral communications together with all
written responses and memoranda stat-
ing the substance of all oral responses.

(c) Whenever any member of the deci-
sionmaking body receives an ex parte
communication knowingly made or
knowingly caused to be made by a
party or representative of a party in
violation of this section, the person
presiding at the stage of the hearing
then in progress may, to the extent

consistent with justice and the policy
of the CWA, require the party to show
cause why its claim or interest in the
proceedings should not be dismissed,
denied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation.

(d) The prohibitions of this section
begin to apply upon issuance of the no-
tice of the grant of a hearing under
§ 124.77 or § 124.116. This prohibition ter-
minates at the date of final agency ac-
tion.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38052, Sept. 26, 1984; 57 FR 5336, Feb. 13,
1992]

§ 124.79 Additional parties and issues.

(a) Any person may submit a request
to be admitted as a party within 15
days after the date of mailing, publica-
tion, or posting of notice of the grant
of an evidentiary hearing, whichever
occurs last. The Presiding Officer shall
grant requests that meet the require-
ments of §§ 124.74 and 124.76.

(b) After the expiration of the time
prescribed in paragraph (a) of this sec-
tion any person may file a motion for
leave to intervene as a party. This mo-
tion must meet the requirements of
§§ 124.74 and 124.76 and set forth the
grounds for the proposed intervention.
No factual or legal issues, besides those
raised by timely hearing requests, may
be proposed except for good cause. A
motion for leave to intervene must also
contain a verified statement showing
good cause for the failure to file a
timely request to be admitted as a
party. The Presiding Officer shall grant
the motion only upon an express find-
ing on the record that:

(1) Extraordinary circumstances jus-
tify granting the motion;

(2) The intervener has consented to
be bound by:

(i) Prior written agreements and stip-
ulations by and between the existing
parties; and

(ii) All orders previously entered in
the proceedings; and

(3) Intervention will not cause undue
delay or prejudice the rights of the ex-
isting parties.
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§ 124.80 Filing and service.

(a) An original and one (1) copy of all
written submissions relating to an evi-
dentiary hearing filed after the notice
is published shall be filed with the Re-
gional Hearing Clerk.

(b) The party filing any submission
shall also serve a copy of each submis-
sion upon the Presiding Officer and
each party of record. Service shall be
by mail or personal delivery.

(c) Every submission shall be accom-
panied by an acknowledgment of serv-
ice by the person served or a certificate
of service citing the date, place, time,
and manner of service and the names of
the persons served.

(d) The Regional Hearing Clerk shall
maintain and furnish a list containing
the name, service address, and tele-
phone number of all parties and their
attorneys or duly authorized represent-
atives to any person upon request.

§ 124.81 Assignment of Administrative
Law Judge.

No later than the date of mailing,
publication, or posting of the notice of
a grant of an evidentiary hearing,
whichever occurs last, the Regional
Administrator shall refer the proceed-
ing to the Chief Administrative Law
Judge who shall assign an Administra-
tive Law Judge to serve as Presiding
Officer for the hearing.

§ 124.82 Consolidation and severance.

(a) The Administrator, Regional Ad-
ministrator, or Presiding Officer has
the discretion to consolidate, in whole
or in part, two or more proceedings to
be held under this subpart, whenever it
appears that a joint hearing on any or
all of the matters in issue would expe-
dite or simplify consideration of the is-
sues and that no party would be preju-
diced thereby. Consolidation shall not
affect the right of any party to raise is-
sues that might have been raised had
there been no consolidation.

(b) If the Presiding Officer deter-
mines consolidation is not conducive to
an expeditious, full, and fair hearing,
any party or issues may be severed and
heard in a separate proceeding.

§ 124.83 Prehearing conferences.

(a) The Presiding Officer, sua sponte,
or at the request of any party, may di-
rect the parties or their attorneys or
duly authorized representatives to ap-
pear at a specified time and place for
one or more conferences before or dur-
ing a hearing, or to submit written pro-
posals or correspond for the purpose of
considering any of the matters set
forth in paragraph (c) of this section.

(b) The Presiding Officer shall allow
a reasonable period before the hearing
begins for the orderly completion of all
prehearing procedures and for the sub-
mission and disposition of all prehear-
ing motions. Where the circumstances
warrant, the Presiding Officer may call
a prehearing conference to inquire into
the use of available procedures con-
templated by the parties and the time
required for their completion, to estab-
lish a schedule for their completion,
and to set a tentative date for begin-
ning the hearing.

(c) In conferences held, or in sugges-
tions submitted, under paragraph (a) of
this section, the following matter may
be considered:

(1) Simplification, clarification, am-
plification, or limitation of the issues.

(2) Admission of facts and of the
genuineness of documents, and stipula-
tions of facts.

(3) Objections to the introduction
into evidence at the hearing of any
written testimony, documents, papers,
exhibits, or other submissions proposed
by a party, except that the administra-
tive record required by § 124.19 shall be
received in evidence subject to the pro-
visions of § 124.85(d)(2). At any time be-
fore the end of the hearing any party
may make, and the Presiding Officer
shall consider and rule upon, motions
to strike testimony or other evidence
other than the administrative record
on the grounds of relevance, com-
petency, or materiality.

(4) Matters subject to official notice
may be taken.

(5) Scheduling as many of the follow-
ing as are deemed necessary and proper
by the Presiding Officer:

(i) Submission of narrative state-
ments of position on each factual issue
in controversy;
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